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FLUORIDATION AND DOMESTIC WATER SUPPLIES
IN CALIFORNIA
By HENRY A. DIETZ
Assistant Attorney General, State of California

Fluoridation of public water supplies has created much controversy in
the United States, both as to its desirability and its legality. The arguments
have ranged from statements that it may cause death to complete refutation
of any harmful effect whatsoever, from allegations of violation of state laws
and the United States Constitution to refutation of such contentions. This
article is written in favor of the legality of fluoridation. The facts as to
scientific expression on the subject are of great interest in view of the fact
that the reasonableness of the determination of the State Board of Public
Health to allow controlled fluoridation of domestic supplies is involved.'
The relationship between fluorine and dental caries is not a recent
concept. As far back as the late 1800's there are references in the literature
to fluorine as a protective element against dental caries. In 1892 the opinion
was expressed that the increased dental caries in England might be due to a
deficiency of fluorine in the diet.2
In the United States the concept of the relationship of fluorine to dental
caries began in the search for the cause and cure of mottled enamel teeth
(usually brown stained). In 1916 the first discriminating study of mottled
enamel was made and it was observed that despite the defective structure of
teeth with mottled enamel they showed no more and even less decay than did
teeth not so affected. 3 In 1925 attention was called to the fact that mottled
enamel teeth were seemingly less susceptible to dental caries than teeth not
so affected.
In 1931 a chemist, who analyzed the water of the communities in which
mottled enamel teeth were prevalent and some 30 other communities where
mottled enamel teeth did not appear in the native population, established
that high fluorine content was present in the water of every one of the communities where the natives had mottled enamel teeth and fluorine was present
only as a trace or was absent from the water in the communities where
mottled enamel teeth did not appear in the population. 4
During this same year, 1931, studies of mottled enamel in St. David,
Arizona, were made, where every person native to that area had mottled
'The author wishes to acknowledge the assistance of Lloyd F. Richards, D.D.S., M.P.H., Chief,
Division of Dental Health, California State Department of Public Health, and his staff for the
compilation of scientific articles and data.
'Crichton-Brown,
J., Tooth Culture, 2 LANCET 6-10 (1892).
8
McKay, F. S., Mottled Enamel: Early History and Its Unique Features,in Moulton, F. R., ed.:
FLUORINE AND DENTAL HEALTH, Pub. 19, Am. A. Adv. Sc., Lancaster, Science Press (1942).
'Churchill, H. V., Occurrence of Fluorides in Home Waters of the U. S., 23 J. IND. & ENC.
CHEhi. 996 (1931).
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enamel teeth. The conclusion reached from this study was that the unknown
causative factor was probably in the water supply.5 Laboratory experimentation was then conducted on rats. By concentrating the water to about onetenth its original volume and feeding this to rats, changes in the teeth of these
animals were obtained similar to those appearing in mottled teeth of humans.
In 1932, nearly 125 water samples from various areas in Arizona were
analyzed and it was found once again that in every area where the native
population had mottled enamel teeth the water contained a high concentration of fluorine. It was also noted that people with mottled enamel teeth had
less tooth decay than those people whose teeth were apparently normal.'
The aforementioned studies are only a very few of those done by
researchers all over the country to prove that fluorine in high concentration
in water caused mottled enamel teeth in the people who drank such water
during the time their teeth were forming. The relationship between fluorine
and mottled enamel teeth was established. The relationship between mottled
enamel teeth (evidence of fluorine intake) and dental caries had become
obvious.'
Studies were set up to further investigate this relationship. These
studies, begun by H. T. Dean, are considered classics in the epidemiological
method of investigation. They were done to determine whether or not there
was a quantitative relationship between the fluorine content of water supplies
and dental fluorosis (mottled enamel). Observations were made in six cities
on 236 9-year-old children continuously exposed to water of different known
fluoride concentration. The results indicated that there was a higher percentage of caries-free children in those communities where the domestic water
had higher fluoride concentrations (1.7-2.5 ppm) (1 ppm = 1 part fluoride
per million parts water) than in communities using water of lower fluoride
concentration. One of the most important observations drawn from these
studies was that of children free from dental caries, on the higher fluoride
concentrations (1.7-2.5 ppm), but 55 per cent showed evidence of mottled
enamel teeth.' These observations have been verified repeatedly by subsequent surveys and studies.9
The basis of investigations then changed from the broad epidemiologic
'Smith, .M. C., Lantz, E. M., and Smith, H. V., The Cause of Mottled Enamel, Arizona Agr.
Exp. Sta. Tech. Bul. 32 (1931).
'Smith, H. V., The Chemistry of Fluorine as Related to Fluorosis, in Moulton, F. R., ed.:
FLUoRINE AND DENTAL HEALTH, Pub. 19, Am. A. Adv. Sc., Lancaster, Science Press (1942).
'Dean, H. T., Geographical Distribution of Endemic Dental Fluorosis (Mottled Enamel), in
Moulton, F. A., ed.: FLUORINE AND DENTAL HEALTH, Pub. 19, Am. A. Adv. Sc., Lancaster, Science
Press (1942); Bunting, R. W., Crowley, M., Hard, D. G., and Keller, M., Further Studies of the
Relationship of Bacillus Acidophilus to Dental Caries 1I, 70 DENTAL CosMos 1002 (1928).
'Dean, H. T., Endemic Fluorosis and Its Relation to Dental Caries, 53 Pub. Health Rep. 1443,
Aug.919, 1938.
Dean, H. T., Elvolve, E., and Poston, R. F., Mottled Enamel in South Dakota, 54 Pub. Health
Rep. 212, Feb. 10, 1939.
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aspect to detailed local studies. From the broad approach had evolved the
hypothesis that the factor or factors responsible for partially inhibiting the
development of dental caries (tooth decay) were present in the domestic
water supply and were operative whether or not the teeth showed any visible
evidence of mottled enamel teeth.1" Six hundred and twenty-five (12-14year-old) children living in Galesburg and Quincy all their lives were
studied. These children living in Galesburg were continuously exposed to
drinking water containing 1.8 ppm of fluoride and experienced only about
one-third as much tooth decay as did the children in Quincy where the water
was fluoride-free. Of the 243 children (12-14 years of age) living all their
lives in Galesburg and drinking water having 1.8 ppm of fluoride, 53 per cent
showed no sign of dental fluorosis. The remaining 47 per cent showed signs
of a very mild to mild fluorosis (not objectionable). In both groups the
dental caries rate was approximately the same. This indicated once again
that the factor responsible for low caries rates acted irrespective of whether
visible evidence of dental fluorosis was present or not. Now it remained to
determine at what level of fluoride concentration dental caries was reduced
without dental fluorosis appearing in the teeth."
A study of 7,257 children (12 to 14 years of age), selected for continuous residence in 21 cities having known stable water supplies, was made to
determine the relationship between dental caries and fluoride concentration
of public water supplies. The findings of this study clearly indicated an
inverse relationship between fluoride content, particularly between .5 to
1 ppm, and the amount of dental caries present in populations native to
communities having such fluoride concentration in their water supplies. The
native population of such communities disclosed little or no evidence of
dental fluorosis. 2 The aforementioned studies showed also that as the
fluoride concentration increases above 1 ppm in public water supplies, dental
fluorosis in the teeth of the population increases without appreciably decreasing dental caries."S
Exhaustive studies of the fluoride-dental caries relationship have been
made on thousands of children in hundreds of communities all over the
country. It is estimated that there are at least 3,000,000 people in the United
States who have, all their lives, consumed water containing 1 ppm or more
"0Dean, H. T., Epidemiological Studies in the United States, in Moulton, F. R., ed.: DENTAL
AND FLUORINE, Am. A. Adv. Sc., Lancaster, Science Press, p. 9 (1946).
11
Dean, H. T., Jay, P., Arnold, F. A., Jr., and Elvolve, E., 56 Pub. Health Rep. 761, Apr. 11,
1941. 2
" Dean, H. T., Jay, P., Arnold, F. A., Jr., and Elvolve, E., 57 Pub. Health Rep. 1115, Aug. 7,
1942; also see' footnotes 10 and 11, supra.
'Dean, H. T., Fluorine-ater-BorneFluorides and Dental "Health, in Pelton, W. J., and
Wisan, J. M., ed.: DENTISTRY IN PuBLIc HEALTH, Philadelphia and London: W. B. Saunders Co.,
p. 136 (1949).
CARIES
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fluorides.'" This has given researchers a wealth of material for study.
No other public health measure has had so wide a field for study as has the
fluoridation of water supplies. Nature has, for generations, provided a wide
and diversified field for the study of the fluoride-dental caries relationship,
as is shown by the following table:
POPULATION IN THIRTY-TWO STATES SERVED BY PUBLIC WATER SUPPUES
15
NATURALLY CONTAINING MORE THAN 1.0 PPM FLUORINE ION
Fluorine Ion Content ppm

Approximate Population Served

(Parts per million)

1,000,000

1.0-1.5

900,000
600,000
100,000
40,000

1.6-2.0
2.1-3.0
3.1-5.0
5.0 or higher

Many studies have been made of the people included in the populations
listed above, for harmful physiological effects of the ingestion of fluoride
bearing water. These studies made the logical assumption that if there were
harmful results, such results would show up in the morbidity and mortality
rates of the populations concerned. No scientific studies of these rates have
shown any significant difference in morbidity nor mortality in populations
in fluoride areas as compared with those in non-fluoride areas.' 6 H. Trendley
Dean, Director, National Institute of Dental Research, stated in correspondence to the California State Dental Association that "There are no
reports indicating toxic effects on any vital organs from cities such as Colorado Springs, where people have been using water supplies containing 2.5
ppm fluoride for 70 years."
The attention of the research men and dental scientists now turned to
searching for any evidence of chronic fluoride toxicity. They have been
many studies made on this subject involving both animals and humans. Such
studies show that fluorine in huge doses, 4,000 to 5,000 times greater than
1 ppm of fluorine, is toxic to humans but such doses are not to be confused
with the extremely low concentration of 1 ppm of fluoride recommended for
the reduction of dental caries." "There is no toxic effect of drinking water
"In Willing Water, Fluoridationof Public Water Supplies, American Water Works Assn., Inc.,
No. 14, April, 1951.
"ZSee note 14, supra.
"'McClure, F. J., Fluoride Domestic Waters and Systemic Effects, 59 Pub. Health Rep. 1551,

Dec. 1, 1944; Wisconsin State Board of Health, Continuous Resident Data (1951); Deatherage,
C. F., Fluoride Domestic Waters and Dental Caries Experience in 2,026 White Illinois Selective
Service Men, 22 J.DENT. RES. 129 (1943).
"'McClure, F. J., A Review of Fluorine and Its Physiological Effects, 13 Paysio. REv. 277
(1933); McClure, F. J., Nondental Physiological Effects of Trace Quantities of Fluorine, in Moulton, F. R., ed.: DENTAL CARIES AND FLUORINE, Am. A. Adv. Sc., Lancaster, Science Press, p. 74
(1946); Arnold, F. A., Jr., Fluorine: Systemic, Oral Environmental, Experimental and Control
Aspects, in Pelton, W. J., and Wisan, J.M., ed.: DENTISTRY IN PUBLIC HEALTH, Philadelphia and
London, W. B. Saunders Co., p. 163 (1949); Hodge, H. S., and Sogonnes, R. F., Experimental
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containing I ppm fluorine other than a possible 'very mild' mottling of the
teeth."' 8 (Very mild mottling can only be detected by the trained eye and
should not be confused with stained mottled enamel teeth.)
Past studies, experiments, and research had proved conclusively that
1 ppm of fluoride in drinking water reduced tooth decay about 65 per cent
without causing objectionable dental fluorosis and without causing any toxic
effects in humans drinking such water all their lives. It was also known that
the fluorine ions picked up by ground water were identical with fluorine ions
introduced into water by the addition of suitable fluoride compounds.' 9
Studies were made to determine whether adding specifically controlled
amounts of fluoride to community water supplies deficient in fluoride would
reduce dental caries in the population drinking the fluoridated water during
the time of their tooth formation. These were begun in 1945 in Brantford,
Ontario; Grand Rapids, Michigan; Newburgh, New York; in 1946 in Sheboygan, Wisconsin; Marshall, Texas; in 1947 in Evanston, Illinois and Lewiston, Idaho. After three to five years, every one of these studies showed a
definite reduction in dental caries rates in children six to eight years of age,
the age groups whose teeth were still developing at the time fluorides were
added to the water supplies. The results of these studies were so definite and
uniform in dental caries reduction that in the light of the results of prior
research and study the American Dental Association, House of Delegates,
on November 2, 1950, recommended the fluoridation of municipal water
supplies."0 Many health agencies recommend or approve the fluoridation of
public water supplies for the reduction of dental caries. 2 '
Caries and a Discussion of the Mechanism of Caries Inhibition by Fluorine,in Moulton, F. R., ed.:
DENTAL CARIES AND FLUORINE, Am. A. Adv. Sc., Lancaster, Science Press, p. 53 (1946) ; also, see
notes 816, supra, and 18, infra.
and Hodge, H. C., The Toxicity of Fluorides in Relation to Their Use in Dentistry,
" Cox, G. J.,
40 J.A.D.A. 440, April, 1950.
"'Doty, R. J.,Testimony Before House of Representatives Committee to Investigate the Use
of Chemicals in Foods and Cosmetics, part 3. Washington, D. C., U. S. Government Printing Office,
p. 1677 (1952).
"Hill, I. N., Blayney, J.R., and Wolff, Walter, The Evanston Dental Caries Study, VI. A Comparison of the Prefluoride With the Postfluoride Caries Experience of 6-, 7-, and 8-year-old Children
in the Study Area (Evanston, Ill.), 29 J.D. REs. 534, Aug., 1950; pamphlet, Fluoridation in the
Preventionof Dental Caries,A.D.A., July, 1951.
"American Medical Association, National Research Council, American Association of Public
Health Dentists, State and Territorial Dental Health Directors, Governing Council of the American
Public Health Association, U. S. Public Health Service, American Water Works Association, California State Dental Association, Southern California State Dental Association, California State
Board of Health, California Medical Association, California Conference of Local Health Officers;
National Research Council, Division of Medical Sciences, Report of the Ad Hoe Committee on
Fluoridation of Water Supplies, Nov. 29, 1951 (2101 Constitution Avenue, Washington, D. C.);
Resolution, American Medical Association, J.A.M.A., Dec. 22, 1951, p. 1698; Statement of Policy,
American Water Works Association, J.A.W.W.A., Aug., 1951; printed, California Department of
Public Health, Notice of Policy Statement and Resolution by the State Board of Public Health
With Respect to the Fluoridation of Public Water Supplies, Sept. 14, 1951; Conference of Local
Health Officers, Fluoridation of Water, from minutes of meeting, Sacramento, Nov., 1950 (California State Department of Public Health) ; Conference of Local Health Officers, Fluoridation of
Water Supplies, from minutes of meeting, Los Angeles, May, 1951 (California State Department
of Public Health).
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Children in the studies where the amount of added fluoride is controlled
have shown no unsightly mottling of their teeth nor have there been any indications of any physical harm of any kind from these extremely minute traces
of fluorine in their drinking water.2 2
The Newburgh-Kingston (New York) fluoridation study, begun in 1945,
has been in continuous progress for more than seven years. In the latest
report of this study, Dr. H. E. Hilleboe, New York State Health Commissioner, said that in the over-all elementary school population there was a
marked reduction in dental decay. But the greatest reduction in dental decay
occurred in those children who had ingested fluoridated water all their lives,
whose ages range now up to seven years. These children showed a two-thirds
reduction in dental decay. Dr. Hilleboe, in commenting on the thorough
periodic physical examinations of all children involved, said, "Careful
examinations carried on since the study started reveal absolutely no harmful
effects from drinking fluoridated water. The results bear out studies made
in other areas of the country, where persons have been drinking naturally
fluoridated water all their lives with utmost safety."2
Other documents dealing with experimentation are as listed.24
On the other hand, the Delaney Committee, after seven days of hearing,
in its report on Flouridation of Public Drinking Water, recommends further
experimentation and considerable caution in the adoption of the use of
artificially fluoridated domestic water supplies. 5
Mr. James B. Thompson, in his comment on Flouridation of Public
Water Supplies, makes some vigorous statements as to the possible results of
fluoridation.2"
The foregoing factual information pertaining to the controversy over
fluoridation must be considered before determining whether or not the State
Board of Public Health, in granting permits to fluoridate public water
supplies on the part of public water system purveyors, has exceeded its
authority.
The subject of water and its purity has been the source of much legis"Cox, C. R., and Ast, D. B, Water Fluoridation-A Sound Public Health Practice, 43 1. Am.
AssN. 641, Aug., 1951.
"Ast, D. B., Finn, S. B., and Coffery, M., The Newburgh-Kingston Caries Fluorine Study,
L Dental Findings After Three Years of Water Fluoridation, 40 J. Am. PuB. HEALTH 716, June,
1950; Schlesinger, E. R., Overton, 0. E., and Chase, H. C., The Newburgh-Kingston Caries Fluorine
Study, II. Pediatric Aspects-Preliminary Report, 40 J. Am. PuB. HEALTH 725, June, 1950;
Ast, D. B., Finn, S. B., and Chase, H. C., Newburgh-Kingston Caries Fluorine Study, III. Further
Analyses of Dental Findings Including the Permanent and Deciduous Dentition After Four Years
of Water Fluoridation,28 J.A.D.A. 188, Feb., 1951; Bulletin, 5 NE.w YoRK STATE DEPARTMENT OF
HEALTH 49, Aug. 25, 1952.
"Council on Dental Health, American Dental Association, News Letter, Vol. 8, May 8, 1952;
United States Public Health Service Records, Statistical Data for Grand Rapids, Michigan, Fluoridation Study, Division of Dental Public Health, U.S.P.H.S., Washington, D. C.
"Fluoridation of Public Drinking Water, H. R. Rep. N:. 2500, 82d Congress, 2d Sess. (1952).
383 -AsT. L. J. 123,124 (1952).
WATFm WoRns
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lation. The importance of the control of water supplies and purveyors of
water can not be overestimated. It is of primary concern to the health of
the people as a whole. The California Legislature has by statute placed
upon the State Board of Public Health and the State Department of Public
Health, the duty of supervising, controlling, and icensing the purveyors of
public water supplies. The statutes are replete with provisions pertaining
to public water supplies, each of these sections looking toward control, in
order to preserve the public health by guaranteeing the purity, wholesomeness, and potability of the water. Examples of substantive laws safeguarding
the sources of drinking water are those relating to:
Placing animal refuse in a stream (apparently irrespective of whether
or not any person uses it for a water supply) ;27 the depositing of carcasses
in a public water supply;2" the placing of a water closet in a position to drain
into a water supply;29 confining animals in a manner permitting pollution of
a water supply;30 the pollution of a water supply by animals;"1 bathing in
water supplies except as permitted under control; 3" the washing of clothes
in a water supply used for drinking purposes;33 the mooring of houseboats
in water used for drinking or domestic purposes."4 The State Department
of Public Health has been given the right to enjoin any violations3 5 of the
above statutes and also the right to summarily abate 6 any violations as public
nuisances, dangerous to health. Violations of these provisions are misdemeanors.
The poisoning of a water supply is a felony. 7
Municipal and county authorities have been given the power to establish laboratories for the purpose of protecting the community from infectious
disease. Among the powers of these laboratories is the examination of water
supplies. These laboratories are established and maintained as a regular
expenditure from any city or county funds that are available for disbursement under the direction of the city or county health officer for the protection of public health. The Legislature has made these laboratories subject
to approval of the State Department of Public Health in so far as their
equipment and their technical personnel are concerned."8
The State Department of Public Health consists of the State Board of
"Calif. Health and Safety Code, § 4450.
"'Calif. Health and Safety Code, §§ 4450-4452.
"Calif. Health and Safety Code, H9 4451-4452.
"'Calif. Health and Safety Code, § 4453.
"'Calif. Health and Safety Code, § 4454.
'"Calif. Health and Safety Code, § 4455.
"Calif. Health and Safety Code, § 4456.
"Calif. Health and Safety Code, § 4459.
"'Calif. Health and Safety Code, § 4461.
"'Calif. Health and Safety Code, § 4485.
"Calif. Health and Safety Code, § 347.
"'Calif.Health and Safety Code, §§ 1000-1001.
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Public Health and the State Director of Public Health and such divisions as
are or may be necessary for the prevention of disease, the prolongation of
life, and the promotion of the physical health and mental efficiency of the
people of the State.39 Members of the board consist of the Director of Public
Health and seven others.
The statutes require that six members be licensed and practicing physicians of this State, and that one be a licensed and practicing dentist.4"
The duty of the board is to advise the director in the performance of
his duties and formulate general policies affecting public health. It has the
power to adopt, promulgate, repeal, and amend rules and regulations consistent with law for the protection of the public health, and it is required to
issue licenses and permits as prescribed by law and by its rules and
regulations. It likewise has the power to subpoena witnesses and documents
pursuant to the provisions of Government Code, sections 11180-11191. The
board, however, has no further administrative or executive functions other
than those set forth in the Health and Safety Code. 4 '
The director of the department, who is also the executive officer of the
department, is required to administer the laws and regulations of the board
pertaining to public health and to vigilantly observe sanitary and public
health conditions throughout the State and take all necessary precautions
to protect it in its sanitary and public health relations with other states and
countries. The director is required to hold the degree of Doctor of Medicine
from an approved medical college and be licensed to practice in the State of
California. In addition to that he must have at least one year's post-graduate
training in a school of public health approved by the State Board of Public
Health, and a minimum of five years' practical experience as an administrative officer in a well-organized health department.4"
It is readily seen that the Legislature has used great care in designating
the educational requirements and the experience of those who are to constitute the State Board of Public Health and also the person who is to be the
Director of Public Health. This, of course, is essential in view of the
fact that the board and the department are given wide discretionary powers
in the exercise of their functions and are given the duty of protecting the
public health, which is of paramount concern to every citizen of the State.
No court would lightly disturb a recommendation, finding, rule, regulation,
or order of such a board, and their determinations are entitled to much
weight.4 3 In this respect the Legislature has spelled out to a large degree
the general and specific powers of the department.
"Calif. Health and Safety Code, § 101.
"'Calif.
Health and Safety Code, § 104.
' 1Calif. Health and Safety Code, § 102.
"Calif. Health and Safety Code, §§ 106-107.
"Laurel Hill Cemetery v. San Francisco, 216 U.S. 358, 364-366, 54 L.Ed. 515, 518-519 (1910);
Jacobson v. Mass, 179 U.S. 11, 49 L.Ed. 643 (1905) ; Koenig v. Johnson, 71 CalApp.2d 739, 755,
163 P.2d 746; San Diego Electric Ry. v. Board of Equalization, 89 CaLApp.2d 267, 278, 200 P.2d
267,23 CaLJur. 776, § 152.
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The Department is required to examine into the causes of communicable
diseases in man which occur or are likely to occur in this State; it is required
to cause special investigations of the preparation and sale of drugs and food
and their adulteration; and to perform such duties as are required by the
laws for the detection and prevention of the adulteration of articles used for
food and drink, and to punish those persons guilty of violations of any laws
providing against their adulteration."' Water is considered to be a food.4 5
The department is given authority to commence and maintain all necessary
actions and proceedings to enforce its rules and regulations; to enjoin and
abate nuisances dangerous to health; to compel the performance of any
act specifically enjoined upon any person, officer, or board by any law of
this State relating to the public health, and to protect and preserve the public
health, and in this respect it may defend all actions and proceedings and it
shall sue and be sued under the name of the Department of Public Health.4 6
It may abate public nuisances.4 7 It has the authority to advise all local health
authorities and when, in its judgment, the public health is menaced, to regulate and control their actions.4 8
We must assume that such broad delegation of authority from the Legislature is in its wisdom a matter of necessity in the protection of the public
health. In that respect the Legislature has seen fit to provide for the supervision of water supplies on the part of the State Department of Public Health.
Specifically, as to water, it is required to examine into and may prevent
the pollution of sources of public water and ice supplies.4 "
Under the provisions of section 4010, et seq., of the Health and Safety
Code, the Legislature has set forth statutory provisions for the granting of
permits by the State Department of Public Health to purveyors of domestic
water.
Section 4011 of the Health and Safety Code provides:
"No person shall furnish or supply water to a user for domestic purposes
from any source of water supply, unless he first files a petition for permission
so to do with the board and receives a permit as provided in this chapter."
Section 4011.5 of the Health and Safety Code provides:
"No person shall modify, add to or change his source of supply or
method of treatment of water for domestic purposes as authorized by a valid
existing permit issued to him by said board unless he first files a petition
so to do with said board and receives an amended permit as provided in this
chapter authorizing such modification, addition or change in his source of
supply or method of treatment as may be specified in such amended permit,
"Calif. Health and Safety Code, § 26450.

"Calif. Health and Safety Code, §§ 200-202.

"Calif. Health and Safety Code, § 205.

"Calif. Health and Safety Code, § 206.

"Calif. Health and Safety Code, § 207.
"Calif. Health and Safety Code, § 203.
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or unless such modifications, additions, or changes in the source of supply
or method of treatment comply in all particulars with such of the mandatory
requirements of the Water Works Standards as pertain to the quality of
water supplied to consumers. Petitions for amended permits shall be made
in accordance with the provisions of this chapter for the making of a petition
for a permit as herein denied and shall be investigated, considered, determined and issued or denied upon the same terms and conditions as herein
provided for the granting, issuing or denial of a permit as provided in this
chapter."
Section 4011.6 of the Health and Safety Code provides:
"No person shall modify, add to or change his distribution system for
water for domestic purposes as authorized by a valid existing permit issued
to him by said board unless he first files a petition so to do with said board
and receives an amended permit as provided in this chapter authorizing such
modification, addition or change in his distribution system as may be specified in such amended permit, or unless such modifications, additions or
changes in said distribution system comply in all particulars with such of
the mandatory requirements of the Water Works Standards as pertain to
the quality of water supplied to consumers. Petitions for amended permits
shall be made in accordance with the provisions of this chapter for the
making of a petition for a permit as herein defined and shall be investigated,
considered, determined and issued or denied upon the same terms and conditions as herein provided for the granting, issuing or denial of a permit as
provided in this chapter."
Section 4012 provides that with any petition, as provided for in sections
4011.5 and 4011.6, the petitioner must file a complete set of plans and speci-

fications, together with a statement containing a general description and
history of the existing or proposed plant, works, or system or proposed
changes therein, showing geographical location with relation to the source
of the water supply and all the sanitary and health conditions surrounding
and affecting such supply and the plant, works, or system. The plans, specifications and statements of such petitioner are required to be in a form and
cover such matters as the board prescribes."
Section 4014 provides for a complete investigation by the board and
authorizes the board, for good cause, to grant a temporary permit to any
person who has filed a petition upon such terms as it shall determine are

in the public interest pending the completion of the investigation of the
proposed or existing plant, works, system, or water supply. This temporary
permit terminates upon the date specified and it may be revoked or suspended
in the same manner as a permanent permit.
With respect to the investigation, the board may hold a hearing and if,
after investigation, it determines that the water suipplied under all the circumstances and conditions will be impure, unwholesome, or unpotable or may
"°Calif. Health and Safety Code, § 4013.
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constitute a danger to the health or life of human beings or the existing plant,
works, system, or water supply, or proposed modifications, are unhealthful
or unsanitary, or not suited to the production and delivery of healthful, pure,
and wholesome water at all times, the board must deny the petition and order
the petitioner to make such changes as it deems necessary to secure a continuous supply of pure, wholesome, and potable water, and in this respect the
board is given the absolute power to order such changes, alterations, or
additions to plants or changes in the sources of water supplies, or in the
installation of purification and refining works, and to designate a time
within which such changes may be made. 5
Section 4021 of the Health and Safety Code provides:
"If the board determines that the water being furnished or supplied is
such that under all circumstances and conditions it is pure, wholesome,
and potable and does not endanger the lives or health of human beings, it
shall grant a permit authorizing the petitioner to furnish or continue to
furnish or supply the water."
It is to be noted that section 16 of the Health and Safety Code provides
that "shall" is mandatory, and therefore we must construe the word shall as
being mandatory unless other factors enter into the situation.
With respect to revocation or suspension of a permit, the board is likewise given extremely broad powers and it would appear that it may, in its
discretion, at any time revoke or suspend a permit if it determines that the
water being supplied or furnished by the permittee is or may become impure,
unwholesome, or unpotable, or endangers, or will endanger, the lives and
health of human beings.5 2
The board is further given the power to require that the holder of a
permit shall at any time, by order of the board or upon demand, be required
to present a complete report to the board of the conditions and operations
of its water supply system, at the expense of the holder of the permit."
Minor exceptions are made as to the permit requirement with respect to
a person supplying water for drinking purposes on his own private property
upon which there is no54 industrial camp, hotel, or temporary or permanent
resort using the water.
The board and its inspectors may at any and all reasonable times enter
into any and all places for the purpose of making examinations and investigations to determine whether any of the provisions of the water and water
systems sections are being violated.5 5 Likewise, where any person furnishes,
for domestic purposes, impure, unwholesome, unpotable, polluted water or
"21Calif. Health
" Calif. Health
"Calif. Health
5
'Calif. Health
"Calif. Health

and Safety Code,
and Safety Code,
and Safety Code,
and Safety Code,
and Safety Code,

§§ 4014-4020.
§ 4022.
§ 4023.
§ 4024.
§ 4030.
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water dangerous to the health of human beings, he is guilty of a misdemeanor," and the continued existence of a violation of this chapter, or of
any order of the board issued pursuant thereto, beyond the time stipulated
for compliance with these provisions, constitute a separate and distinct
offense. Where such a condition is maintained, it must be summarily
abated.57 The furnishing of such water may be enjoined by any court of
competent jurisdiction, upon the petition of the board."8
Most of the sections involved spring from the Statutes of California
of 1913, page 793, and it has been held that the primary object of that act
was to prevent the supplying of water for human use which was unhealthful
and unsanitary, and thereby to preserve and protect the general health of the
people of the State. 9
The writer is informed that the State Department of Public Health has,
pursuant to these sections, established a permit system for the purpose of
carrying out these provisions and granting permits to the purveyors of
domestic water, and has authorized fluoridation of public water supplies
under exacting and closely controlled conditions.
The Police Power Issue
From this discussion it is quite apparent that the State Board of Public
Health has been delegated the duty and all the powers necessary with which
to control the purity, potability, and wholesomeness of the water supplies of
the State. Clearly the board has the power to make every order, rule,. or
regulation with respect to the subject to provide the public with water which
is at all times pure, wholesome, and potable and which does not endanger
the health and lives of human beings, so long as these are reasonable exercises of the power given to it.6"
However, with respect to fluoridation, we are dealing with a problem
which is somewhat different from that of adding a chemical or other material
which will purify, make wholesome, make potable, or which may not be
dangerous to public health. Clearly with the background of scientific evi.dence now available, no successful attack on constitutional or other grounds
'could be made upon the department or the board in ordering the use of
chlorine, which addition is for the purpose of purification and the prevention of disease. 1 Oddly enough, research has failed to reveal any case in
-vhich the chlorination of water has been legally attacked.
"Calif. Health and Safety Code, §§ 4031-4032.
Health and Safety Code, §§ 4033-4034.
"'Calif. Health and Safety Code, § 4035.
r'Frost v. City of Los Angeles, 181 Cal. 22, 31, 183 Pac. 342,6 A.L.R. 468 (1919).
"'Laurel
Hill Cemetery v. San Francisco, supra,note 43.
"1Calif. Health and Safety Code, §§ 4011.5, 4011.6, 4014-4020; Jacobson v. Massachusetts, supra,
note 43; National Milk Producers Association of California v. City and County of San Francisco,
20 Cal.2d 101, 114-116, 124 P.2d 25 (1942).
57Calif.
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The avowed purpose of the use of fluorine in water is the prevention of
dental caries in children. The effect which artificially or naturally fluoridated water has upon the teeth of adults is unknown. The distinction is
obvious-chlorination prevents the populace from becoming diseased due
to impure water supplies; fluoridation, so far as we know, does not necessarily purify water but does prevent tooth decay.
In discussing this subject and the police power of the State Department
of Public Health, we must make a distinction between the exercise of the
police power on the part of the department in controlling the purity, wholesomeness, and potability of public water supplies and its power to order
water supplies to be fluoridated. In the writer's mind there is considerable
doubt as to the authority of the Board of Public Health, under present
circumstances and with the factual situation which was expressed in the
earlier part of this article, to make an order requiring fluoridation. In
making such a statement we are not unmindful of the fact that should the
board order fluoridation of water supplies on the grounds that it was necessary in the interest of the present and future health of the public, and that
fluoridation did not make the water impure, unwholesome, unpotable, or
dangerous to public health, there is a reasonable possibility that such order
would be held valid. 2 Suffice it to say that the board has never made such
an order. However, assuming that it could not order fluoridation, its denial
of a petition to fluoridate through the use of its delegated police power to
control permits given to purveyors of domestic water supplies would effectively prevent fluoridation. In other words, by its authority to control the
purity of water, it likewise can control fluoridation by merely denying the
right to fluoridate.
We must, however, consider the question of section 4021 of the Health
and Safety Code. It provides that when the Board determines that the water
being furnished or supplied is such that under all the circumstances and
conditions it is pure, wholesome, and potable and does not endanger the
lives and health of human beings, it shall grant a permit to furnish or
continue to furnish the water. This would appear to be a mandatory requirement that, upon a petition having been filed, and the board having made a

finding that the petitioner will furnish its consumers water which is within
those provisions, it must grant the petition."3 It would, therefore, appear that
should the board apparently, and without good cause, deny a petitioner a
permit to furnish water, it certainly would be subject to a mandate proceeding requiring it to grant such a permit to furnish water. The board has
granted permits in this State authorizing the fluoridation of domestic water
supplies. Obviously, therefore, the board has, through the powers delegated
6

Laurel Hill Cemetery v. San Francisco, supra, note 43.

6
.P'Calif.
Health and Safety Code, § 16.
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to it and the duty imposed upon it, made a determination that controlled
fluoridation of domestic water supplies will not make water impure, unwholesome, impotable or endanger the lives or health of human beings.
This authorization by the board is a finding that the statutory standard
has been met and that the petitioner is entitled to furnish such water.
It has been suggested that the board has exceeded its authority in making such finding because it may not then be furnishing water equal to the
mandatory requirements of the Water Works Standards, as required by
sections 4011.5 and 4011.6 of the Health and Safety Code. The clear import
to those sections does not bind the board in any way to the mandatory requirements of the Water Works Standards. The board is bound only by the statutory standard that the water furnished or supplied is such that under all the
circumstances and conditions it is pure, wholesome, and potable, and does
not endanger the lives or health of human beings.6 4 The reference to Water
Works Standards is solely to authorize a modification, addition, or change
in the source of supply or method of treatment without permit from the board
if they comply in all respects with the mandatory requirements of the Water
Works Standards.
The control of water supplies which is exercised by the Legislature and
the authority which it has delegated to the board and the State Department
of Public Health is exercised under the police power of the State. The Legislature is possessed of the entire police power of the State, except as its
power is limited by the provisions of the Constitution. It is an indispensable
prerogative of sovereignty and may not be legally limited even though at
times its operation may seem harsh, so long as it is not unreasonably and
arbitrarily invoked and applied. The power is not static, but is flexible to
keep pace with changing conditions and scientific disclosures which obviously
call for revised laws, rules, or regulations for interpretation of laws under
present conditions. The criteria is what is reasonably necessary to promote
the public health at the time a health measure or act is invoked.6 5
There would appear to be little doubt that the fluoridation of domestic
water supplies as exercised and controlled in this State meets the requirements for a valid exercise of the police power. It is a reasonable means of
accomplishing the public purpose of improving the dental health of a substantial portion of the population without injury to the rest of the population.
It is also a means of improving the general dental health of the generations
which would be affected by the use of fluoridated water.
"Calif. Health and Safety Code, § 4021.
"Dobbins v. Los Angeles, 195 U.S. 223 (1904) ; Hadacheck v. Sebastian, 239 U.S. 394 (1915);
Abie State Book v. Bryan, 282 U.S. 765, 776 (1931) ; Miller v. Board of Public Health, 195 Cal. 477,
484, 485, 234 Pac. 381, 38 A.L.R. 1479 (1925); Justesen's Food Stores, Inc. v. City of Tulare,
12 Cal.2d 324, 328, 84 Pac.2d 140 (1938) ; Frost v. City of Los Angeles, supra, note 59; de Aryan
v. Butler, as Mayor of the City of San Diego, No. 169974, Superior Court, County of San Diego,
Memorandum Opinion (1952).
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The Delegation of Authority Issue
Pursuant to its consideration of the question of fluoridation, the State

Board of Public Health, on August 29, 1950, issued a statement to the effect
that it approved the addition of fluoride to public water supplies,6 6 as

follows:

"The California State Board of Public Health approves the fluoridation
of public water supplies for the partial control of dental caries providing that
the local dental and medical societies also approve.
"Details for accomplishing fluoridation must be reviewed in each
instance by the State Department of Public Health under the provision of the
California Pure Water Law (see Chapter 7, Part 1, Division 5, Health and
Safety Code) ."

On September 14, 1951, the Board adopted a resolution which is as
follows:,,a
"WHEREAS, on August 29, 1950, the State Board of Public Health issued
a statement approving the addition of fluoride to public water supplies in this
State subject to prior approval of the local dental and medical associations;
and
"WHEREAS, the Legislature considered at the 1951 Session a bill, a
portion of which specifically authorized purveyors of public water supplies,
including utility and irrigation districts to add fluoride to their water
supplies under permit from the State Department of Public Health; and
"WHEREAS, the Attorney General's office has advised the State Department of Public Health that under existing statute there is no doubt that the
department has authority to grant permit for addition of a beneficial mineral
nonexistent or insufficient in those public water supplies not naturally
endowed, if it finds that such treated water supplies will under all circumstances and conditions be pure, wholesome, and beneficial to health; now,
therefore, be it
"RESOLVED, that the State Board of Public Health finds that fluoridation of public water supplies by the placing of a normal and beneficial
mineral in proper concentration in those water supplies in which it does not
occur in optimum amounts naturally, will tend to produce a water that under
all circumstances and conditions is pure, wholesame, potable and beneficial
to health; and be it further
"REsOLVED, that the State Board of Public Health herein re-affirms its
policy statement of August 29, 1950, approving the fluoridation of public
water supplies."

Criticism of this resolution has been made on the grounds that it
approved fluoridation "subject to the prior approval of the local medical and

dental associations" and therefore has delegated to local dental and medical
associations the power which it does not hold and a power which, even though

"'Minutes of the meeting of the State Board of Public Health, held at Los Angeles, August 29,
1950,4 Minute Book, page 4266.
n'laMinutes of the meeting of the State Board of Public Health held September 14, 1951,
Minute Book, page 4402.
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the Legislature could delegate it to the board, could not be redelegated to
the local medical and dental associations. This, on the ground that such local
dental and medical associations are not the possessors of police power. t
It would appear that the writer of this comment falls into a basic error
in that he assumes that a resolution of the State Board of Public Health has
the force and effect of law. A mere resolution is not a competent method
of expressing legislative or board rule where that expression is to have the

force of law and bind others than the members of the body adopting it."
It is quite apparent that what the board intended by its resolution was
to merely announce that it agreed with fluoridation in principle, in view of
its study of the concept, and that it was leaving it to the local authorities
to determine whether, in fact, they desired it on that basis, and that it desired,
as a part of its consideration of a petition, that the local health and dental
associations express their opinion in so far as their community was concerned.
In order to make this abundantly clear, the board passed a subsequent
resolution on April 29, 1952, which is as follows:osa
"WHEREAS, on August 29, 1950, the State Board of Public Health issued
a statement of policy approving the addition of fluoride to public water
supplies in this State subject to prior approval of the local dental and medical
associations, and on September 14, 1951, re-affirmed that policy, which
statement of policy indicated its feeling that properly controlled fluoridation
of public water supplies was appropriate; and
"WHEREAS, there has been some legal discussions misinterpreting the
force and effect of these resolutions accusing the Board of illegally delegating

its powers; and
"WHEREAS, the Board is fully aware of its powers under

the Health and
Safety Code and under no circumstances has delegated any of its powers with

respect to fluoridation of public water supplies, but has desired to have the

local area involved express by its medical and dental societies their local
feeling concerning fluoridation; and
"WHEREAS, no authorization for permit to fluoridate is granted without
proper application pursuant to the provisions of the Health and Safety Code;
therefore be it
"RESOLVED, That the Board desires it distinctly understood that under
no circumstances has it delegated any of its power and authority with respect

to permits to fluoridate public water supplies to anyone and will grant permits
to fluoridate upon proper application made pursuant to the Health and Safety
Code."
We must assume, of course, that the Board of Public Health has considered, in its deliberations, the question of the harmfulness of the effect
HAsT. L. J. 123,128 (1952).
CAUF. CONST., ART. I, § 15; Mullen v. State, 114 Cal. 578, 583 (1896) ; 23 CalJur. 604, § 4;
50 Am.Jur.
16, § 4.
8
aMinutes of the meeting of the State Board of Public Health held April 29, 1952.
873
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of fluoridation and the benefits to be obtained therefrom, and in this respect
the mere fact of the resolutions above quoted does not give purveyors of
domestic water the right to fluoridate without first obtaining a permit from
the board. The board, of course, as such, retains its full rights and discretion
in the matter. The resolution of August 29, 1952, would appear to have been
unnecessary in view of the statement of August 29, 1950, which definitely
stated that all petitions must
be reviewed under the provisions of the Cali69
fornia Pure Water Law.
The Poison Issue
Contention is made that the addition of fluorides to a domestic water
supply is poisoning the water. As a matter of terminology this would appear
to be true because fluorides are poison and so designated. However, the
statement that the addition of fluoride compounds to water is poisoning the
water is misleading. It is not a question of nomenclature, but rather one of
the concentration of the chemical in the water and the results which naturally
flow from that concentration. Unquestionably, this material is poisonous
in high concentrations. In low concentrations, scientific sources advise that
it is not. An example of the safe addition of a known poison into domestic
water supplies is the addition of chlorine. Chlorine is known as a deadly
poison, the gas of chlorine having been used as a poison gas during World
War I. In high concentrations undoubtedly chlorine added to water is lethal.
In the concentrations required for the purpose of purifying water it is clearly
not; controlled it is beneficial-uncontrolled it is poisonous. So it is with
fluorides. It is argued, on the other hand, that irrespctive of that fact fluorides can not be legally added to drinking water supplies in this State, even
with board permission, because such permission is forbidden by statute.
"Flourides soluble in water . . ."o are defined as poisonous. Therefore, the

contention is made that their addition makes the water impure, unwholesome,
unpotable, or dangerous to health, and thus the State Board of Public Health
must deny applications for authority to fluoridate.7 1 At first blush this would
appear to be a reasonable argument, but upon analysis the contention is
invalid. Section 20703 of the Health and Safety Code comes under Division 15 of the code and pertains solely to the dispensing of poisons under
that particular division. This division is administered by the California
State Board of Pharmacy,7 2 and was enacted for the purpose of regulating
the sale of poisons and their administration to human beings. Its primary
purpose is the control of the sale of these poisons and to require that none
"Calif. Health and Safety Code, §§ 4000-4035.
"Calif. Health and Safety Code, § 20703(e).
3 HAsT.L. J. 123, 128 (1952).
"Calif. Health and Safety Code, § 20701.
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shall be sold by pharmacists without the prescription of a practicing physician, dentist, chiropodist, or veterinary surgeon, 3 without proper labeling,7 4
and without proper entry in a poison book.7 5
It likewise was passed for the purpose of further supervision of possible
homicides or suicides; it requires an immediate report to be made to the
California State Board of Pharmacy where poison has been found in any
tissue or body fluid of man or animal, or any food or drug, within this
State.7 6 It must further be noted that these sections deal with the substances
themselves as distinguished from compounds of these substances, and it
would appear to be the clear legislative intent that these sections are applicable only to the sale and furnishing of poisons and not to the furnishing
of water containing one of the named poisons in minute quantities. If it be
true that the addition of fluorides in any concentration is the addition of a
poison to water, then it may logically be said that the. Legislature, by enacting section 26470.5 of the Health and Safety Code, has authorized the poisoning of water.
This section was added to the Pure Foods Act in 1951 and authorized
the addition of fluorine or fluorine compounds to bottled water, providing
that the labeling requirements of the Pure Foods Act must be met. At the
same legislative meeting, a bill7 7 was considered which, among other things,
would have granted, by specific statutory authority, power to the State Board
of Public Health to grant permits for fluoridation. This bill provided for a
study by the board of the results of fluoridation and an exemption from
liability for damages resulting from fluoridation. This bill did not pass.
The writer does not believe that we are unwarranted in assuming that one
of the basic reasons this bill did not pass was probably because of the exemption from liability for damages, particularly in view of the passage of the
statute authorizing the fluoridation of bottled water. Obviously, its passage
was not stopped because the Legislature felt it was authorizing the poisoning
of domestic water supplies.
It is patent that under present statutory authority the State board, and
department, already had and still has the right to study the results on dental
health of the fluoridation of water.7
The failure of Assembly Bill No. 3183 to pass may in no way be considered as an expression of the policy of the Legislature with respect to fluoridation. The fact that section 26470.5 is now the law, on the other hand, may
at least logically be considered as a feeling on the part of the Legislature
that controlled fluoridated water is not dangerous to public health when under
the jurisdiction of the State Department of Public Healih.
"'Calif. Health and Safety Code, § 20762.
"Calif. Health and Safety Code, §§ 20757, 20758, 20760.
"Calif. Health and Safety Code, §§ 20755, 20756.
"Calif. Health and Safety Code, § 20752.5.

"Assembly Bill No. 3183, California Legislature (1951).
"Calif. Health and Safety Code, §§ 200, 201, 202,203, 300, 302, 304, 350 and 352 (a).
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However, and in any event, should the State Board of Pharmacy determine that concentrates of fluorides soluble in water, of a certain percentage,
are not poisonous, all that is necessary to change the designation of fluorides
as poison is that the board follow the provisions in the code authorizing it
to change the designation 7to9 "fluorides soluble below a certain concentration
in public water supplies.
The Advertisement Issue
The Pure Drugs Act of California 0 provides that the advertisement
of a drug or device represented to have any affect on certain diseases is
unlawful and prohibited. Among those listed is "dental caries.""1 On the
ground that this act prohibits any advertisement claiming to have an affect
on dental caries, it is contended that none other than the purveyors of fluoridated bottled water have the right to advertise fluoridated water. The avowed
purpose for the addition of fluorides to public water supplies is to assist
in the prevention of dental caries, therefore this constitutes prohibited advertising under this act. 2 Flouridated bottled water would appear to be exempt
from the provisions of said act."3 Again this would appear to be a valid
argument, but the false advertisement prohibited by section 26271 is one
that is likely to induce a purchase of a drug which is prohibited by section
26286, with the exception set up in section 26273. This is to protect the public
from quack cures, patent medicines, and other such pharmaceuticals advertised for self-medication."4 The only case which research has revealed where
the addition of fluorides has been attacked and the decision of the court is
available is that of de Aryan v. Butler, as Mayor of the City of San Diego,
supra. In that case the plaintiff sought an injunction against officials of
the City of San Diego to restrain them from carrying out a public water
supply fluoridation program. Evidence was taken and a motion was made
for a nonsuit, which motion was granted. The issue of unlawful advertising
was there made and the court stated that the prohibitory section must be read
in connection with the preceding section. 6 It was noted that certain diseases
are not mentioned in that chapter of the code and that that fact should not be
construed as indicating self-medication for such other diseases is safe. The
Legislature, by adopting the prohibitory section, was simply attempting to
discourage self-treatment for the diseases enumerated in that section. The
court went on to state that self-medication for dental caries was not prohibited
by the code, and nothing in the record indicates that the fluoridation program
"'Calif. Health and Safety Code, § 20800; Lewis Keller, Fluoridationof City Iater Supples,
July, 1952, p. 34.
:'Calif.
Health and Safety Code, §§ 26200-26385.
1
' Calif. Health and Safety Code, § 26285.
823 HAST. L. . 123, 127 (1952).
"Calif. Health and Safety Code, § 26470.5.

WESTERN CiTY,

:'People v. Ryan, 101 Cal.App.2d Supp. 927, 226 P.2d 376 (1951).
"de Aryan v. Butler, supra,note 65.
"Calif. Health and Safety Code, § 26274.
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involved would not be administered under the direction of the City Public
Health Officer, who is a licensed physician and surgeon in California. While
the avowed purpose of fluoridation is a partial prevention of dental caries,
the fact remains that once accomplished it would not be particularly advertised as such. The advertisement of the addition of this chemical to public
water supplies would clearly not be the self-medication false advertising
aimed at by the Legislature. Not only is the above true, but sight seems to
have been lost of section 26272, which specifically exempts from the provisions of section 26270, as being false or misleading, any matters which
appear only in the scientific periodicals of the professions concerned or which
are disseminated only for the purpose of public health education by persons
not commercially interested in the sale of such drugs or devices. Further,
the Board of Public Health may, wherever it determines that an advance in
medical science has made any type of self-medication safe as to any disease
named in section 26286.5, authorize advertisement.
It appears to the writer that the advertising contention is purely
academic.
The Freedom of Religion Issue
It is most strongly urged, not only by certain religious groups but like-

wise by persons who look at the problem from a purely academic viewpoint,
that fluoridation of public water supplies is compulsory mass medication.
It is contended that in this respect is is in violation of the First and
Fourteenth amendments of the Federal Constitution guaranteeing freedom
of religion."T No court nor person should lightly dismiss this contention.
The practical aspects are certainly most persuasive to the compulsory mass
medication theory. If the domestic water supply of a community is artificially fluoridated, then where can those who object to such artificial fluoridation obtain water free of fluorides? Various suggestions have been made:
(1) purchase bottled water; (2) dig their own wells; (3) do not fluoridate
public water supplies but place the chemical in other things such as food or
milk, or place water in special fountains in the schools. As a counterpart
to the argument of forced mass medication it might be said that there are
undoubtedly several hundred thousand people drinking water which is
naturally endowed with fluorides who are of the same religious belief as
those who object to the artificial addition of fluorides to domestic water
supplies. The undoubted answer to that is that it is the forced medication,
not the natural, which is objected to. However, the fact remains that insofar
as the law is concerned there is no legal compulsion on protestants to drink
fluoridated water even though it is in a domestic water supply.
The writer has already stated that it is his belief that fluoridation in
Mde Aryan v. Butler, supra, note 65; 3 HAST. L. J., pp. 133-134.
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California as administered is a valid exercise of the police power. Now,
does the police power in this instance overbalance the constitutional objection that it violates freedom of religion?
The first amendment to the Federal Constitution provided that Congress
shall make no law respecting the establishment of religion. This was early
held to mean that neither the original Constitution nor the amendment made
any provision for protecting the citizens of the respective states and their
religious liberties, but that this was entirely left to the individual states.8"
The California Constitution from its beginning has guaranteed religious
freedom."9
Irrespective of the early decisions that the First Amendment did not
apply to the states, recent cases hold that the fundamental concept of liberty
embodied in the Fourteenth Amendment embraces the liberies of the First
Amendment. Thus the practical effect is that the First Amendment applies
to the states.9 0
Speaking of the First Amendment, the United States Supreme Court

clearly and concisely stated the applicable rule as follows: "thus the amendment embraces two concepts,-freedom to believe and freedom to act. The

first is absolute but, in the nature of things, the second can not be."'"
There would appear to be no question that a person is free to hold whatever belief his conscience dictates, but when he translates his belief into
action or, as in the matter of the present discussion, he seeks to prohibit the
exercise of police power in a health measure, then he is bound by reasonable
determinations which are applicable to all persons and are designed to accomplish a permissible objective, and the courts would so hold. 2
In any decision as to whether an exercise of the police power is consti-

tutional, we must consider certain broad principles: (1) the police power of
a State has its limits and must stop when it encounters the prohibitions of the
Federal Constitution,9" (2) however, the police power is the least limitable
of the exercises of government, 4 and (3) its limitations are hard to define,"
(4) are not susceptible of circumstantial precision,9 6 (5) can not be deter' 8 Permoli v. New Orleans, 3 How. 589, 609 (1845) ; Maxwell v. Dow, 176 U.S. 581, 596, 597,
44 LEd.
597 (1900).
89
CALIF. CONST., ART. I, § 4 (1849) (revised 1879).
9
Schneider v. State, 308 U.S. 147, 160, 60 S.Ct. 146, 84 L.Ed. 155 (1939) ; Cantwell v. Connecticut, 310 U.S. 296, 303, 60 S.Ct. 900, 84 L.Ed. 1213 (1939), 128 A.L.R. 1352.
:'Cantwell
v. Connecticut, supra, note 90.
2
de Aryan v. Butler, supra, note 65; Hamilton v. University of California, 293 U.S. 245 (1934);
Sligh v. Kirkwood, 237 U.S. 52, 59-60 (1915) ; Jacobson v. Massachusetts, supra, note 61; Rescue
Army v. Municipal Court, 28 CaL2d 460, 470, 473, 171 P.2d 8 (1946) ; Gabrielli v. Knickerbocker,
306 U.S. 621, 55 S.Ct. 197, 12 CaL2d 85, 82 P.2d 391; 13 So.CAL. L.R. 73 (1938).
"3Eubank v. Richmond, 226 U.S. 137, 33 S.Ct. 76, 57 L.Ed. 156 (1912).
94
Hadacheck v. Sebastian, 239 U.S. 394 (1915) ; Hall v. Geiger-Jones Co., 242 U.S. 539 (1917).
"Sligh v. Kirkwood, 237 U.S. 58-59 (1915).
"Eubank v. Richmond, supra, note 93; Panhandle Eastern Pipe Line Co. v. State Highway
Commission, 294 U.S. 613, 622 (1935).
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mined by any formula," ' (6) must always be determined with appropriate
regard to the particular subject involved.9" (7) While it is the duty of the
Federal courts to see to it that the constitutional rights of the citizen are not
infringed by the state, they should not strike down an enactment or regulation
adopted by the State under its police power unless it be clear that the declaration of public policy contained in the statute is plainly in violation of the
Federal Constitution, and the legislation must be upheld unless shown to
be clearly unreasonable, arbitrary, or discriminatory." (8) It is presumed
that the exercise of the police power is in the interest of the public and that
there are facts justifying its specific exercise; and this presumption attaches
alike to statutes, municipal ordinances, and orders of administrative
bodies. °°
In the light of these principles, let us examine fluoridation of public
water supplies in California.
We have heretofore described the freedom of religious guarantee as
being the freedom of belief and the freedom to act, the former being absolute,
the latter not. Wherein is the absolute freedom being denied? Any person
may think and believe as he wishes; no one forces him to believe in fluoridation; he may think and express himself against it. If that be true, then
we must find the violation in restraining the right to act as he sees fit.
Although this is a right subject to limitations, fluoridation does not limit
such right in any way. There is no legal compulsion. The protestant may
drink fluoridated water or he may not, as he wishes.
What has the California State Board of Public Health done? (1) It
has issued permits for the controlled fluoridation of public water supplies
under its delegated authority, this being a valid exercise of the police power.
(2) In making the determination to permit fluoridation it has much scientific
factual data before it that would dispel any contention of a lack of reasonable determination as to the benefits or harmfulness of fluoridation. (3) Its
determination is neither arbitrary, unreasonable, discriminatory, nor does
it unduly infringe the protected freedom. (4) Its permit does not create a
legal compulsion upon any person to drink fluoridated water.
The writer sees no valid constitutional objection to the action of the
board as to fluoridation on the grounds that the action of the board violates
religious freedom, and he is of the firm opinion that the courts would so
hold.''
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'Hudson County Water Co. v. McCarter, 209 U.S. 349 (1908).
"Near
v. Minnesota ex rel. Olsen, 283 U.S. 697, 707 (1931).
9
'1 Broadnax v. Missouri, 219 U.S. 285, 292 (1911) ; Hadacheck v. Sebastian, supra,note 94.
'Erie R. Co. v. Williams, 233 U.S. 685, 699 (1914); Pacific States Box and Basket Co. v.
White,1296 U.S. 176, 185, 186 (1935).
"' de Aryan v. Butler, supra, note 65; Laurel Hill Cemetery v. San Francisco, supra, note 43;
Jacobson v. Massachusetts, supra, note 61; Rescue Army v. Municipal Court, supra, note 92;
Gabrielli v. Knickerbocker, supra, note 92.

